IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DIVISION

Hope Academy Broadway Campus, et al.,

Plaintiffs,
Case No. 10CVH-05-7423
V.
Judge John F. Bender
White Hat Management, LLC, et al.,

Defendants.

DECISION AND ENTRY
GRANTING IN PART AND DENYING IN PART
MOTION OF PLAINTIFFS TO COMPEL DISCOVERY
Filed August 16, 2010
And
DENYING IN PART AS MOOT
MOTION OF PLAINTIFFS FOR PARTIAL SUMMARY JUDGMENT
Filed October 19, 2010

BENDER, J.
Summary of the Case
Ten community schools! and the companies they contracted with to manage their
daily operations (“operators”)? disagree about the meaning of their contracts. The
community schools claim that their input is essentially ignored and that the operators
run the schools “as they deem fit regardless of the many legitimate objections,
questions, and challenges that the [community schools] have raised over the course of

the respective contract[s].” Complaint, §53.

1 The ten community schools are Hope Academy Broadway Campus, Hope Academy Chapelside
Campus, Hope Academy Lincoln Park Campus, Hope Academy Cathedral Campus, Hope Academy
University Campus, Hope Academy Brown Street Campus, Life Skills Center of Cleveland, Life Skills
Center of Akron, Hope Academy — West Campus, and Life Skills Center — Lake Erie.

2 The ten operators are HA Broadway, LLC; HA Chapelside, LLC; HA Lincoln Park, LLC; HA
Cathedral, LLC; HA University, LLC; HA Brown Street, LLC; LS Cleveland, LLC; LS Akron, LLC; HA
West, LLC; and LS Lake Erie, LLC. The governing authorities allege that these operators are either owned
or controlled by White Hat Management, LLC and/or WHLS of Ohio, LLC.
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The community schools filed this lawsuit to obtain a judgment declaring their
rights and liabilities under these contracts and the laws that apply to them. They also
ask the court to order the operators to account for all state and federal funds that they
received. Finally, they ask for a judgment declaring that R.C. 3314.026, which allows an
operator to replace a community school's governing authority under certain conditions,
does not apply either because it is unconstitutional or because it was passed after the
contracts were already in effect.

Overview of Community Schools

Ohio law allows any person or group to propose creating a community school.
R.C. 3314.01(A)(2). A community school must first establish itself as a nonprofit
corporation, which must be governed by a board with least five individuals as members
(“governing authority”). R.C. 3314.02(E)(1).

Next, the governing authority must obtain a sponsor for the community school.
The sponsor must be approved by the Ohio Department of Education, which monitors
the sponsor's performance. R.C. 3314.015. The governing authority must enter into a
detailed contract with the sponsor, must have internal financial controls, and must state
how its members will be selected in the future. R.C. 3314.03(A), (B). The sponsor must
help the governing authority comply with its contract, must evaluate the community
school’s academic and fiscal performance, and must take action if the community school
fails academically or financially. R.C. 3314.03(D). The sponsor may suspend the
operation of a community school that does not comply with its contract. R.C. 3314.072.

The contract between a sponsor and a governing authority ordinarily expires on
the date specified in the contract, but a sponsor may terminate it early under certain

conditions. R.C. 3314.07(A), (B). A sponsor that intends to terminate its contract early,
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or to not renew it when it expires, shall give the governing authority a detailed written
statement of its reasons at least ninety days in advance. R.C. 3314.07(B). If the
governing authority objects to the sponsor's decision, it has the right to an informal
hearing with the sponsor. If the sponsor does not change its decision, the governing
authority may appeal to the Ohio Department of Education. If a sponsor terminates a
governing authority’s contract early, or does not renew it when it expires, that governing
authority may not enter into a contract with any other sponsor. Id.

A governing authority that intends to not renew its contract with a sponsor shall
notify the sponsor at least one hundred eighty days before the contract expires. R.C.
3314.07(D). A non-renewed sponsor has no right to appeal the governing authority's
decision, and the governing authority is free to contract with another sponsor for the
community school. Id.

The law allows a governing authority to contract “for any services necessary for
operation of the school.” R.C. 3314.01(B). The law defines "operator" as either (a) an
individual or organization that manages a community school's daily operations, or (b) a
non-profit organization that provides program oversight and support to a community
school, pursuant to a contract with its governing authority. R.C. 3314.014(A). Beyond
these parameters, the law is largely silent on an operator's duties and on the role of an
operator, if any, in the relationship between a community school's governing authority
and its sponsor. In the absence of any law on the subject, that relationship is defined
only by the contract between the operator and the governing authority.

Interpreting Laws and Contracts
When asked to interpret a law, the court must determine whether its language is

clear and unambiguous. Terry v. Sperry, Ohio St.3d , Slip Op. 2011-Ohio-
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3364, Y25, citing Sherwin-Williams Co. v. Dayton Freight Lines, Inc., 112 Ohio St.3d 52,
2006-0hio-6498, 1 15. If its language is clear and unambiguous, there is nothing to
interpret; the court must apply the law as the General Assembly wrote it. Id.

When asked to interpret a written contract, the court must determine the parties'
intent, which “is presumed to reside in the language they chose to use in their
agreement.” Lorain Cty. Auditor v. Ohio Unemployment Comp. Review Comm., 113
Ohio St.3d 124, 2007-Ohio-1247, 134, quoting Graham v. Drydock Coal Co., 76 Ohio
St.3d. 311, 313, 1996-Ohio-393. The court applies the plain and ordinary meaning of the
contract's words unless the contract provides another definition, or unless the result is
manifestly absurd. Id., citing Alexander v. Buckeye Pipe Line Co. (1978), 53 Ohio St.2d
141, paragraph two of the syllabus. If its language is clear and unambiguous, there is
nothing to interpret; the court must apply the contract as the parties wrote it. Id., citing
Uebelacker v. Cincom Sys., Inc. (1988), 48 Ohio App.3d 268, 271.

Laws that are in effect when a contract is made become part of that contract
automatically. Doe v. Ronan, 127 Ohio St.3d 188, 2010-Ohio-5072, 118, fn. 3, citing
Eastman Machinery Co. v. Peck (1954), 161 Ohio St. 1, 6-7; Palmer & Crawford v.
Tingle (1896), 55 Ohio St. 423, paragraph three of the syllabus. See also, Bell v.
Northern Ohio Tel. Co. (1948), 149 Ohio St. 157, 158 (“It is elementary that no valid
contract may be made contrary to statute, and that valid, applicable statutory provisions
are part of every contract.”). When a contract conflicts with a law, the law overrides the
contract. Holdeman v. Epperson, 111 Ohio St.3d 551, 2006-Ohio-6209, Y18.

Procedure to Challenge to a Law's Constitutionality
When a party seeks a declaratory judgment that a law is unconstitutional, “the

attorney general shall also be served with a copy of the complaint in the action or
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proceeding and shall be heard.” R.C. 2721.12(A). A failure to comply with R.C.
2721.12(A) leaves the court without jurisdiction to hear the constitutional challenge.
Wurdlow v. Camcar Campus Towing, 10t Dist. No. 10AP-657, 2011-Ohio-2943, 1 7,
citing Cicco v. Stockmaster, 89 Ohio St.3d 95, 97, 2000-Ohio-434.

In this case, the governing authorities did not serve the attorney general with a
copy of the complaint, which would seem to deprive the court of jurisdiction over the
constitutional challenge. However, they did serve the Ohio Department of Education at
the beginning of the case, and the attorney general represents the Ohio Department of
Education.

“The Ohio Supreme Court has held that the Attorney General is deemed served
pursuant to R.C. 2721.12 if the Attorney General undertakes representation of a party to
the action early in the proceedings.” Pengov v. Ohio Dept. of Taxation, 10t Dist. No.
06AP-60, 2006-Ohio-3711, 16, discretionary appeal not allowed, 112 Ohio St.3d 1408,
2006-0hio-6447, citing Ohioans for Fair Representation v. Taft, 67 Ohio St.3d 180,
1993-Ohio-218. In Pengov, the Tenth District Court of Appeals explained that Cicco
distinguished but did not overrule Taft, noting that in Taft the purpose of R.C. 2721.12
was satisfied because the attorney general was intimately involved from the outset of the
case through representation of the secretary of state. By contrast, in Cicco the purpose
of R.C. 2721.12 was not satisfied because the attorney general was not involved in the
case until late in the proceedings; the constitutional challenge was raised for the first
time on summary judgment.

In Pengov, the court held that because the attorney general was aware of the
constitutional challenge from the outset by virtue of representing the Ohio Department

of Taxation, R.C. 2721.12 was satisfied. This case is on all fours with Pengov. Here, the
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attorney general has represented the Ohio Department of Education from the very
beginning of this case and is aware of the constitutional challenge. Therefore, the court
has jurisdiction to decide the constitutional challenge.

Is R.C. 3314.026 Constitutional?

R.C. 3314.026 is titled "Notice of intent to terminate or nonrenew contract with
operator; appeal by operator; replacement of governing authority." This law requires a
governing authority to notify the operator if it wishes to terminate its contract early, or
to not renew it when it expires. The operator then has the right to appeal to the sponsor
if the sponsorship has existed for at least one year, or to the state board of education if
the sponsorship has existed for less than one year. "Upon appeal, the sponsor or state
board shall determine whether the operator shall continue to manage the school. * * * If
the sponsor or state board determines that the operator should continue to manage the
school, the sponsor shall remove the existing governing authority and the operator shall
appoint a new governing authority for the school. The new governing authority shall
assume all responsibility for the school immediately and shall exercise all functions
assigned to it by the Revised Code or rule in the same manner as any other community
school governing authority." (Emphasis added.)

R.C. 3314.026 allows an operator of a community school to, with the approval of
either its sponsor or the state board of education, replace its governing authority with
one the operator selects. Once the operator does so, the new governing authority
assumes all powers that the Revised Code grants, including the power to replace the
sponsor. The governing authorities claim this statute allows operators to replace
independent governing authorities and sponsors with their own people, which

eliminates any oversight of how they run community schools with public funds.
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A law is entitled to a strong presumption of constitutionality; a challenging party
bears the burden of proving its unconstitutionality beyond a reasonable doubt. State ex
rel. Dickman v. Defenbacher (1955), 164 Ohio St. 142, paragraph one of the syllabus.
Courts do not decide constitutional issues unless absolutely necessary. Mayer v.
Bristow (2000), 91 Ohio St.3d 3, 9.

R.C. 3314.026 does not contain unclear or ambiguous language; the court must
apply the law as the General Assembly wrote it. The governing authorities' claims about
what they see as consequences of this law are simply not a part of this case. Bernardini
v. Conneaut Area City School Dist. Bd. of Edn. (1979), 58 Ohio St.2d 1, 5, citing Olin
Mathieson Chemical Corp. v. Ontario Store (1967), 9 Ohio St.2d 67, 70 ("Whether an
act is wise or unwise is a concern not for the courts but for the General Assembly. So
long as such act does not contravene any constitutional mandate it is the duty of this
court to uphold it."). If the General Assembly chooses to grant an operator the power to
replace a governing authority, it has the ability to do so, as long as it does not violate the
Ohio Constitution.

In this case, R.C. 3314.026 conflicts with two sections of the existing contracts:
Section 11, titled "Termination by the Company," and Section 12, titled "Duties Upon
Notice of Termination and Termination." These contracts went into effect November 1,
2005. R.C. 3314.026 went into effect on March 30, 2007.

“A statute is presumed to be prospective in its operation unless expressly made

2»

retrospective.” R.C. 1.48. Because the General Assembly did not include any language
in R.C. 3314.026 making its operation retrospective, it can operate only prospectively.
Because these contracts were already in effect when R.C. 3314.026 was enacted, this law

does not apply to the facts of this case, which makes it unnecessary for the court to
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address issues about the law's constitutionality. Accordingly, the governing authorities'
claim that R.C. 3314.026 is unconstitutional is overruled as moot.
Governing Authorities' Motion to Compel Discovery

Parties to a lawsuit may generally obtain discovery from the opposing party on
any matter that is relevant to the subject matter and is not privileged, so long as the
request appears reasonably calculated to lead to the discovery of admissible evidence.
Civ.R. 26(B)(1); Legg v. Hallett, 10t Dist. No. 07AP-170, 2007-Ohio-6595, 916. A claim
of privilege must be based on some specific constitutional or statutory provision. Id.,
citing State ex rel. Grandview Hosp. & Med. Ctr. v. Gorman (1990), 51 Ohio St.3d 94,
95. The burden of showing that the requested material is confidential or privileged rests
on the party seeking to withhold it. Covington v. The Metrohealth System, 150 Ohio
App.3d 558, 2002-0Ohio-6629, 124 (10th Dist.).

Under these contracts, each governing authority turns over 96% of the funds it
receives from the state of Ohio, and 100% of all federal grant funds, to an operator who
manages the community school's daily operations. The governing authorities ask the
operators to state (a) the current assets and liabilities of each operator; (b) the lobbying
efforts paid for by or made on behalf of the operators to obtain passage of R.C.
3314.026; (c) the details of any state or federal grant each operator received for each
community school, including the date, source and amount; (d) how each operator spent
any grant money; (e) the name of the security company each operator hired for each
community school and the amount paid for those services; (f) all contributions made by
any of the operators' owners, officers, directors or employees to the campaign of Mary
Taylor; (g) all property the operators purchased during the term of these contracts with

funds received from the governing authorities, including which property the operators
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claim is proprietary; and (h) the percentage of funds received from each community
school that the operators spent on (1) computers and computer equipment; (2) supplies,
textbooks and non-computer equipment; (3) overhead costs including operations,
maintenance and capital improvements; (4) staff, teachers, and administrative salaries,
wages and contract costs; and (5) "all others."3 The operators object, claiming these
requests are vague and/or seek information that is confidential, or not relevant, or not
reasonably calculated to lead to the discovery of admissible evidence.

R.C. 3314.024, which is titled "Detailed accounting by management company;
audits" and was in effect when these contracts were made,4 states:

A management company that provides services to a
community school that amounts to more than twenty
percent of the annual gross revenues of the school shall
provide a detailed accounting including the nature and costs
of the services it provides to the community school. This
information shall be included in the footnotes of the financial
statements of the school and be subject to audit during the
course of the regular financial audit of the community
school.

R.C. 3314.024 clearly and unambiguously requires operators of community
schools to provide their governing authorities with a detailed accounting of how public
funds were spent. Whether the governing authorities can get some of this information
from public records is beside the point because any such information would not have the
same evidentiary weight as information that the operators provide. Given the General
Assembly's mandate for operators to provide a detailed accounting of how they spent

public funds, the claim that this information is somehow confidential is not supported in

the law.

3 Interrogatories Nos. 3, 7, 8, 9, 10, 13, 14 and 19, respectively.
4 R.C. 3314.026 went into effect on effective April 8, 2003.
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The operators' objections to Interrogatories Nos. 3, 7, 8, 9, 10, 13, 14, and 19 are
overruled, with the following exceptions. Interrogatories Nos. 7 (lobbying) and 13
(campaign contributions) are limited to amounts spent from public funds, if any, that
each operator received from its respective governing authority. They do not apply to
personal funds, if any, that owners, officers, directors, or employees of any operator (or
any of their family members) may have spent for lobbying or on campaign
contributions. Interrogatory No. 13 is also vague; the governing authorities must specify
the campaign fund(s) to which they refer.

The governing authorities' requests for production ask the operators for all
records (a) of personal property purchased or leased for each community school; (b) of
salaries paid to the staff at each community school; (c) of funds paid to lobbyists; (d) of
annual financial statements for each operator; (e) of funds each operator paid for
security; (f) of agreements with any third-party school or company hired to provide
security; (g) of requests for proposals issued for security services; (h) of any inventory of
personal property for each community school, including whether the operator paid for it
with funds received from the community school; (i) identifying which property, if any,
each community school would be obligated to buy from each operator if the contracts
were terminated or not renewed; (j) identifying any personal property associated with
each community school that its operator may have acquired with funds not received
from the community school; (k) necessary to conduct a forensic accounting, including
computers; and (1) of inventories of property each operator purchased for use at each

community school.5

5 Requests for Production Nos. 6, 8, 9, 10, 12, 13, 14, 17, 19, 20, 22, 23, and 27, respectively.
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The operators object, claiming these requests are vague and/or seek information
that is confidential, or not relevant, or not reasonably calculated to lead to the discovery
of admissible evidence. The operators also claim that Requests for Production Nos. 6, 17
and 27 overlap to some extent.

Although Requests for Production Nos. 6, 17 and 27 do cover some of the same
material, all of the information is discoverable. Further, the General Assembly already
requires operators to provide governing authorities with a detailed accounting of how
public funds were spent. Because this information should be readily available, it is not
unduly burdensome for the operators to provide it in the form the governing authorities
requested.

Therefore, the operators' objections to the requests for production are overruled,
with the following exceptions. First, Request No. 9 (lobbying) is limited to amounts
paid from public funds, if any, that each operator received from each community school.
It does not apply to personal funds, if any, that owners, officers, directors, or employees
of any operator (or any of their respective family members) may have spent for lobbying.
Second, whether a forensic accounting is appropriate in this case given the expense and
the amount of time it takes can better be answered after the discovery that covered by
this order has been completed. The operators' objections to Requests for Production
Nos. 22 and 23 are sustained at this time, subject to further review.

Summary

For the reasons set forth above, the governing authorities' motion to compel is
sustained in part and overruled in part. The governing authorities' motion for partial
summary judgment on the constitutionality of R.C. 3314.026 is overruled as moot. The

balance of the governing authorities' motion for partial summary judgment, the motion
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for partial summary judgment of the Ohio Department of Education, and the operators'

motion to dismiss the cross-claims filed by the Ohio Department of Education remain

before the court; additional rulings are forthcoming.

This court will conduct a status conference at 1:30 p.m. on August 30, 2011 to

review the parties' progress in discovery and to set a trial schedule.

SO ORDERED.

Copies to:

Karen S. Hockstad, Esq.
Shumaker, Loop & Kendrick, LLP
41 South High Street, Suite 2400
Columbus, OH 43215

Counsel for Plaintiffs

Charles R. Saxbe, Esq.

Chester, Willcox & Saxbe LLP
65 East State Street, Suite 1000
Columbus, OH 43215

Counsel for Defendants

Todd Marti, Esq.

Assistant Attorney General

30 East Broad Street, 17th Floor
Columbus, OH 43215

/s/ John F. Bender

John F. Bender, Judge

Counsel for Ohio Department of Education



