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Legal Guidelines for Educating English Learners in Charter
Schools
Introduction
English Learners (ELs) constitute one of the fastest growing demographic groups among school
children in the United States, with the number of ELs in K-12 public schools increasing by about
14% over the seven-year period from 2002-03 to 2010-11. 1 This rapid growth in ELs has coincided
with the growth in charter schools. 2 The greater flexibility afforded to charter schools positions them
well to develop innovative approaches to providing ELs with a quality education. 3 However,
although charter schools enjoy greater autonomy, they are still required to follow federal and state
laws and statutes. Against this backdrop, the National Charter School Resource Center developed
this white paper to examine the legal parameters that charter schools need to be aware of as they
attempt to serve the needs of ELs.
In Section I of this paper, we outline the broad legal framework governing equal educational access
for ELs in charter schools as established by federal law. Section II highlights state laws that have
been enacted to clarify, extend or implement federal requirements. Recognizing the role of data in
ensuring that individual schools as well as the charter sector as a whole are held accountable to
their legal obligations towards ELs, we discuss issues related to the availability and quality of
available data on ELs in charter schools in Section III. Finally, informed by our analyses and
discussion, we outline policy implications at the federal and state levels in Section IV.

I. Federal Laws
The Civil Rights Act of 1964, the Equal Educational Opportunities Act of 1974, and the Elementary
and Secondary Education Act (ESEA) together establish the broad framework governing the
education of EL students in public schools, including charter schools. 4

Civil Rights Laws
Civil Rights Act of 1964 and Equal Educational Opportunities Act of 1974: Title VI of the Civil
Rights Act of 1964 provides that no person in the United States shall be excluded from participation
in, denied benefits of, or discriminated against by any program receiving federal funding (including
public charter schools) on the basis of race, color, or national origin. These civil rights protections
extend to ELs on the basis of national origin. A 1970 policy memo released by the Office for Civil
Rights (OCR) of the U.S. Department of Education (ED) established that under the Civil Rights Act,
school districts must take affirmative steps to address language deficiencies that prevent English
limited children from effectively participating in school programs. The 1974 Supreme Court Lau v.
Nichols 5 decision upheld the 1970 OCR policy memo for school districts as a valid interpretation of
Title VI. 6 The Equal Educational Opportunities Act of 1974 (EEOA) 7 codified the Lau ruling and
requires state and local educational agencies to take affirmative action to overcome any language
barriers that prevent ELs from equal participation in any instructional program. Both Title VI and
the EEOA are enforceable through the filing of a complaint to the Department of Justice under Title
VI or private lawsuits under either Title VI or the EEOA. Title VI is also enforceable by filing a
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complaint with OCR. Court cases arising under these laws provide additional guidance to schools
regarding their obligations under Title VI or the EEOA. Provisions relevant to ELs include:
•

Taking steps to identify students who are not proficient in English;

•

Not excluding ELs from active participation in school because of their inability to speak and
understand the language of instruction or from gifted and talented programs based on their
limited English proficiency;

•

Providing resources, including a language acquisition program and adequate language
services;

•

Exiting ELs from a language acquisition program when they have acquired English
proficiency;

•

Obtaining written parental or guardian permission to exit ELs who have not yet acquired
English proficiency from a language acquisition program;

•

Communicating meaningfully with non-English-speaking or limited English-speaking
parents and guardians of ELs by providing written or oral translations of important school
information in a language they can understand;

•

Providing language acquisition assistance to ELs even if they receive special education
services, providing special education services to qualified ELs, and ensuring that ELs are
not inappropriately placed in special education because of their lack of English skills. 8

For both the EEOA and Title VI under the Civil Rights Act, some complaints result in settlement
agreements with the Local Educational Agency (LEA) or the state itself. Charter schools are held
to the terms of these agreements if they lie within the jurisdiction covered by the agreement. For
example, a charter school within a school district that has reached a settlement agreement with the
federal government must comply with the actions required by the agreement. 9
Case Law and Federal Policy Memoranda: Case law and federal policy memoranda have
additionally provided guidance regarding evaluation of school compliance with Title VI and EEOA.
Under Castañeda v. Pickard’s 10 three-prong test based on the EEOA, programs for ELs must be:
1. Based on scientifically sound educational theory or principles;
2. Implemented effectively with sufficient resources and personnel; and
3. Determined to show, after a period sufficient to give the program a legitimate trial,
effectiveness in producing results (i.e. students are able to overcome language barriers).
Policy documents issued by the OCR in 1985 and 1991 updated the relevant legal standards for
investigating compliance with Title VI and affirmed the use of the Castañeda test.11 While
acknowledging that the Castañeda decision had recognized the need for some degree of
segregation to overcome language barriers to learning, the memo also noted specific practices
that may violate Title VI, including: (1) segregating [ELs] for both academic and nonacademic
subjects, such as recess, physical education, art and music; and (2) maintaining students in an
alternative language program longer than necessary to achieve the district's goals for the
program.
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The Supreme Court has further defined the parameters of Title VI protections, ruling in Keyes v.
Denver School District 12 that Hispanics have the right to attend racially desegregated schools and
in Plyler v. Doe 13 that a state may not deny access to a free public education to any child residing
in the United States whether present in the country legally or otherwise. In Plyler, the Supreme
Court also held that school systems are not immigration enforcement agents and are prohibited
from making public any information about the legal status of their students. In 2009, the Court ruled
in Horne v. Flores 14 that states have the right to determine the requirements of its English Language
Learner programs.

Elementary and Secondary Education Act
The Elementary and Secondary Education Act (ESEA) of 1965 authorized distribution of federal
funds to school districts with high concentrations of low-income children in order to help ensure
equal access to education. The 1968 reauthorization included the Bilingual Education Act that set
aside funds for school districts with high concentrations of poor students with “limited-English
speaking ability” (LESA) 15 to develop and implement programs, including bilingual education, that
would assist their students in acquiring English proficiency quickly. Subsequent reauthorizations of
the Bilingual Education Act expanded eligibility for services initially to include LESA students of any
income level and then later to include any students with “limited English proficiency” meaning
students unable to speak, read, write or understand English sufficiently to be successful in classes
taught in English. 16
2001 Reauthorization: The 2001 reauthorization of the ESEA was the first law to specifically hold
schools and districts accountable for the achievement of their ELs. Although Title III of ESEA
continues to support dual language approaches, the 2001 reauthorization marked a shift in
emphasis away from bilingual education and towards an “English only” philosophy. 17 The law
requires that states establish English language proficiency standards, test students in grades three
through eight annually in reading and math, and achieve adequate yearly progress (AYP) goals as
set by the states. It also underscores schools’ responsibility for the academic progress of ELs by
designating English Learners as a special subgroup for AYP goals.
Title I of ESEA 18 requires schools to:
•

Create content curricula and materials that are appropriate for the age and proficiency of
ELs;

•

Measure and report disaggregated data on EL progress in content areas through annual
assessments; and

•

Ensure staff capacity to effectively deliver content instruction for ELs, and take action if ELs
do not make sufficient academic progress.

Title III requires states to:
•

Ensure that ELs develop English proficiency (in listening, speaking, reading, writing, and
comprehending English) and meet the same academic content standards in reading, math,
and science as non-ELs;

•

Establish English language proficiency standards for ELs that are used to create researchbased, scientifically sound and proven language instruction curricula linked to a state’s
academic content and achievement standards; and
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•

Assess EL English proficiency and academic progress annually. 19

Title III requires schools and districts to:
•

Report disaggregated data on EL performance to the state; and

•

Certify that all teachers in a language instruction education program for ELs are fluent in
English and any other language used by the program.

ESEA Waivers: In 2011, the U.S. Department of Education invited states to request flexibility in
meeting their legal obligations under the ESEA. To receive flexibility, states are required to
implement several principles designed to improve student academic achievement and increase
instructional quality. Three principles that directly impact ELs require states to:
•

Adopt College- and Career-Ready standards and high-quality assessments in at least
reading/language arts and math and support ELs in reaching these standards by

•

“committing to adopt” English language proficiency standards and assessments that
correspond to the College- and Career-Ready standards. 20

•

Develop and implement for all Local Educational Agencies a system of “differentiated
recognition, accountability and support” that includes interventions that improve student
achievement, graduation rates, and school performance for all students and student
subgroups, including ELs. 21

•

Commit to develop, adopt, pilot and implement teacher and principal evaluation and support
systems that use data on student growth for all students (including English Learners) as one
of multiple valid measures in determining performance levels. 22

Additionally, state waiver requests are required to include a description of how the state engaged
and solicited input on its waiver request from diverse communities including organizations that
represent ELs. 23

II. State Laws
Many states have enacted laws to address the educational needs of ELs in public schools. These
state laws provide dedicated funding for the education of ELs, establish accountability guidelines
specific to the performance of ELs, require schools and districts to address the needs of ELs in
their school improvement plans, and mandate certain practices related to the education of ELs. In
general, charter schools are subject to the same accountability requirements as all public schools
for all categories of students, including ELs. However, some states exempt charter schools from
some of these requirements or allow charters to apply for waivers from them.24
Additionally, forty-two states and the District of Columbia have enacted state laws authorizing
charter schools.25 Some state charter laws outline responsibilities for charter schools regarding
ELs. 26 These laws guide charter school policies related to the recruitment, enrollment, and
provision of services to ELs. The following section highlights a few key components of state charter
school laws affecting ELs. Its primary purpose is to illustrate how states have clarified and extended
federal guidelines, and it should not be considered a comprehensive overview of all state provisions
governing ELs.
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General Provisions With Implications For EL Populations
•

Charter laws in thirty states 27 and the District of Columbia ensure charters are open to
anyone wishing to attend. 28 Other states either do not require charter schools to provide
open enrollment or lack specific provisions regarding student recruitment and enrollment. 29

•

Laws requiring random selection when charter schools are oversubscribed are established
in thirty-six states and the District of Columbia. 30 According to the National Alliance for Public
Charter Schools model law rankings data base, a few states, 31 permit enrollment of students
on a first-come-first-served basis as an alternative to lottery-based enrollment —an
approach that may negatively affect enrollment of ELs whose families may be less
experienced or constrained by cultural or language barriers from navigating all possible
school options. 32

•

States, such as North Carolina and New Jersey, ask that charter schools mirror the
demographics of the surrounding school district, 33 while states, such as South Carolina,
establish criteria for determining whether the racial composition of the charter school
enrollment reflects that of the surrounding school district. 34 Others, such as New York,
merely require charter schools to demonstrate “good faith efforts” to enroll ELs at levels
comparable to or greater than the host district. 35

Provisions Specific to EL Populations
•

Some states establish criteria for enrollment preferences for ELs. For instance, Utah’s
charter law allows charter schools to give ELs an enrollment preference if the charter
school’s mission is to enhance learning opportunities for ELs. 36 New York law allows a
charter school to have a preference for students deemed “at risk of academic failure” and
identifies ELs within that category. 37

•

Some states require charters seeking authorization or renewal to develop EL recruitment
and retention plans or set enrollment goals for ELs. 38 Notably, Massachusetts’ charter
authorization law requires that the student recruitment and retention plan include specific
strategies that will be used to “attract, enroll and retain” EL students and “maximize the
number who successfully complete all school requirements….” 39 Massachusetts law also
requires charter schools to submit an annual report to the state education board that
describes the school’s progress towards enrollment goals. 40 Recently enacted law in
Washington (2013) requires that charter applications include the school's plans for
identifying, successfully serving, and complying with applicable laws and regulations
regarding ELs. 41 New York law requires that charter schools seeking renewal must
demonstrate the means by which the school will meet or exceed EL enrollment and retention
targets that are in line with EL enrollment and retention figures of neighborhood schools. 42

•

Some states have enacted laws that expand opportunities for ELs to attend charter schools.
New York law permits establishment of a charter school designed to provide expanded
learning opportunities for ELs 43 and also requires all charter schools to use a uniform charter
school application available in the languages commonly spoken in a charter school’s
neighborhood. 44 Connecticut permits its state authorizer to give preference to charter school
applicants whose primary purpose is to serve sub-groups of at-risk students, including
ELs. 45 Connecticut law also allows exceptions to the lottery policy if a charter school’s
primary purpose is to serve ELs. 46
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•

Though random lotteries are the standard enrollment practice exercised by charters when
oversubscribed, a recent non-regulatory federal guideline clarified that charter schools
receiving funds under the federal Charter Schools Program may request to use “weighted
lotteries” to give slightly better chances for enrollment to educationally disadvantaged
students, which includes limited English proficient students, without jeopardizing federal
funding, as long as permissible under state law. 47

Accountability Provisions
States have also enacted laws to ensure that charter schools have the capacity to address the
needs of ELs and are held accountable for doing so. Some state statutes, such as those in Florida
and New Jersey, explicitly require charter schools to provide instruction to ELs. 48 A few states
require that charter applications specifically describe how the charter school will provide instruction
to ELs. 49 For example, Massachusetts law requires that a charter application describe the school’s
capacity to address the particular needs of limited English proficient students to learn English and
content matter, including the employment of staff qualified to teach ELs. 50 Further, applicants who
wish to establish charter schools in low-performing districts (i.e. districts that have student
performance scores in the lowest decile statewide for the two years prior to the application) may
only be approved if they have a record of operating at least one school that has successfully served
certain student sub-groups, including ELs. 51
Charter laws at the state level may also require charters to comply with additional accountability
provisions, including requirements to:
•

Measure the effectiveness of EL programs (e.g., Texas 52);

•

Report achievement levels of ELs compared to that of non-ELs (e.g., Nevada, 53 Texas 54);

•

Determine compliance with state and federal laws applicable to ELs (e.g., Arizona 55); and

•

Include performance frameworks as part of charter contracts (e.g., Idaho, 56 New Mexico 57).
Some states also collect growth measures as part of the performance framework. 58

III. Charter Schools and EL Data
Primary Data Sources
As outlined above, charter schools, like all public schools, are required to comply with state and
federal education reporting requirements. There are three primary sources of data on ELs in charter
schools:
•

The National Center for Education Statistics (NCES) is the primary federal entity for
education data and collects data annually from all State Educational Agencies (SEA) via
EDFacts. EDFacts data are used in the Common Core of Data (CCD), which contains
information on school characteristics and student demographics, aggregated to the school,
district, and state levels.

•

The Civil Rights Data Collection (CRDC), conducted by the Department of Education’s
Office for Civil Rights (OCR), is a biennial data collection to obtain data related to the
nation’s public school districts and schools’ obligation to provide equal educational
opportunity. To fulfill this goal, OCR uses the CRDC to collect a variety of information,
including student enrollment and educational programs and services data that are
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disaggregated by race/ethnicity, sex, disability, and limited English proficiency. This
information helps OCR administer and enforce the civil rights statutes for which it is
responsible. In addition, the information is used by other ED offices as well as policymakers,
advocates, and researchers outside of ED.
•

The Schools and Staffing Survey (SASS) is another source of national data collected
periodically by NCES from a representative sample of schools and includes comprehensive
information about school environments, as well as teacher and student characteristics.
Various state laws and SEA regulations provide for regular collection of school and student
data from local school districts.

Gaps in El Data
Despite the legal provisions governing the reporting of disaggregated data, two recent studies have
identified significant gaps in the data on ELs in charter schools, limiting understanding of the
enrollment and achievement of ELs in charter schools:
•

The U.S. Government Accountability Office (GAO) began a study in August 2012 comparing
the enrollment of ELs in charter schools and traditional public schools for the 2011-12 school
year. GAO used the only school-level data available to ED at the time, which was a count
of ELs enrolled in an English language instruction educational program designed for Limited
English Proficient (LEP) students. GAO reported that it was unable to complete the analysis
due to problems with the quality of the data, including unreported counts of EL students
enrolled in LEP programs for over one-third of charter schools. Subsequently, this raised
concerns about potential charter non-reporting with performance data (i.e., assessment and
graduation rate data) as well. The GAO offered various explanations for the lack of reporting,
including a definitional issue regarding what constitutes a LEP “program” that may have
resulted in the exclusion of some students from the reported counts; and failure of some
charter schools to submit required data to their states. The Department of Education (ED)
also acknowledged the lack of a data steward for these data to ensure data quality. GAO
concluded that these data reporting and collection problems could interfere with ED’s ability
to assess whether charter schools are effectively serving ELs and complying with relevant
federal requirements regarding education of ELs.

•

A 2011 study by the Civil Rights Project at the University of California, Los Angeles also
attempted to understand the number of EL students enrolled in charter schools nationally.
This study relied on CCD, CRDC, and SASS data. Like the GAO study, this study found the
data lacking and determined that definitive conclusions about enrollment of ELs in charter
schools were difficult to draw.

Beginning in 2013-14, the ED plans to change how it collects and ensures quality of school level
data on all ELs. ED is also developing a directory of charter schools and a workbook guide for
SEAs in reporting charter school data that will help ensure complete reporting and high quality
information.
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IV. Policy Implications
As the number of ELs attending charter schools will likely grow in the coming years, now is a good
time for policymakers at all levels to consider whether existing policies are adequate to address the
needs of the population. This paper has addressed a subset of charter schools’ legal obligations to
serve ELs and the availability of data on charter schools and ELs. Based on this discussion, we
pose the following questions for further consideration by policymakers.
•

How can the legal framework be improved to provide charter schools with clear,
consistent and specific guidance regarding their obligations towards ELs?
Inconsistencies and gaps in the legal framework can often make it challenging for charter
schools to understand their legal obligations toward ELs. For instance, as discussed in
Section II, not all state charter authorization laws require their charters to report
disaggregated performance data for major student subgroups, including ELs, despite ESEA
requirements. Additionally, some policies are ambiguous on the specifics of what charter
schools will be held accountable for (e.g., How can a school determine whether it has
enrolled an appropriate number of ELs? What counts as sufficient outreach to EL families?).
Making these policies clearer would give charter schools confidence in their compliance and
set the parameters within which charter schools can innovate.

•

Does the legal framework balance the need to ensure accountability with the need to
encourage innovation? One promise of the charter sector is its ability to create schools
that approach the challenge of narrowing the achievement gap in non-traditional ways. EL
populations already benefit from this innovation, and could benefit even more from
continued innovation in the future. While it is vital for policy to guarantee access for ELs to
charter schools and hold charter schools accountable for the performance of their ELs,
overly prescriptive and detailed policies may dissuade operators from innovating to serve
ELs. Given this context, policymakers need to develop policy and regulatory environments
that hold charter schools accountable for meeting high standards for EL growth and
performance rather than stipulating the specific actions they need to take in order to achieve
the standards. There is also a need to identify and evaluate more nuanced approaches
towards accountability that recognize some of the different realities that charter schools face
in recruiting, enrolling and meeting the needs of ELs. Funding can be a particularly sensitive
issue for ELs, with single campus schools in particular not having the resources necessary
to meet the needs of ELs.

•

Does the legal framework governing charter schools in general create unintended
consequences that limit their ability to serve ELs? As discussed in Section II, a few
states permit enrollment of students on a first-come-first-served basis in instances where
demand for a school’s services may be in excess of its capacity—an approach that may put
at a disadvantage ELs whose families may be less experienced at navigating all possible
school options. In a similar vein, requiring all charters schools to utilize fully random lottery
in order to ensure equitable access for all students may be a constraint for schools that form
with the explicit mission of educating ELs. These schools will need multiple tools to boost
enrollment and retention, including weighted lotteries as appropriate.

•

Does the legal framework adequately encourage charters to focus on the recruitment,
enrollment and performance of ELs? As discussed in Section II, states differ widely in
what they require charter schools to do with respect to ELs, with some forward-thinking
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states statutorily requiring charters to be very intentional in their efforts to recruit and serve
ELs. Additionally, some states have effectively used charter school authorizers to focus
schools’ attention on ELs. Authorizers are well placed to serve this role since they set the
terms under which charter schools will gain approval or renewal of their charters. More and
more authorizers are developing “performance frameworks,” many of them based on the
National Association of Charter School Authorizers (NACSA) template. 59 These
performance frameworks measure school outcomes using a variety of metrics, including
student proficiency, student growth, and post-secondary success. By including measures
that disaggregate these metrics by sub-group, including ELs, these frameworks can help
focus the attention of schools and authorizers on the needs of these students. Emphasizing
measures of student growth rather than student proficiency can ensure that schools and
educators provide all ELs the attention they need and not just the students at the cusp of
achieving proficiency. In addition, authorizers can encourage schools to include goals and
measures as part of such a framework. Authorizers might encourage schools with an explicit
mission to serve ELs to create “mission-specific” goals, plans and metrics. For example,
mission-specific goals could enable authorizers to reward schools for their success in lifting
EL students to proficiency in English, thus exiting them from EL status.
•

How can EL data be improved? As outlined in Section III above, federal policymakers are
already taking steps to address the issues raised in the GAO report and ensure a much
better national-level flow of data on the enrollment of and services received by ELs in charter
schools. With a much better core of data, researchers, policymakers, authorizers, and
school operators can all begin to learn much more about schools’ successes and challenges
with ELs. However, states can take additional and immediate action by requiring charter
schools to report data about the characteristics and performance of their ELs. One important
part of the data picture is student achievement and growth. While accountability policies
mostly focus on grades 3-12, policymakers can usefully begin to expand that view,
generating more data about how ELs fare before third grade and as they move from high
school to college and careers. Earlier data on learning could help schools, preschools, and
families improve ELs’ readiness in literacy and math before they reach third grade. Similarly,
a better flow of data on post-secondary outcomes could help K-12 schools prepare students
more effectively for life beyond high school. Finally, policy-makers need to be sensitive to
the fact that as some schools achieve success with their EL students, enabling them to exit
EL programs, data might show a drop in EL enrollment. Approaches to improving data on
EL enrollment need to avoid penalizing such schools or creating perverse incentives to
retain students in EL programs for longer than needed. One way of ensuring this would be
to ask schools to report not just the aggregate number of ELs enrolled at a given point of
time, but also the number of ELs exiting the program along with the reasons for doing so.

By addressing these policy questions, policymakers can take great strides in clarifying charter
schools’ responsibilities, fostering innovation, ensuring access and improving data and
accountability so that the charter sector can make good on the promise it holds for ELs.
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from http://www.azleg.gov/FormatDocument.asp?inDoc=/ars/15/00756-04.htm&Title=15&DocType=ARS), but schools
cannot reduce the amount of monies spent on the district’s or charter’s EL programs because of the loss of this funding. The
state continues to monitor schools found to be noncompliant to ensure that they are not reducing EL program funding
notwithstanding loss of the structured English immersion funds.
56 Idaho (I.C. §§ 33-5205B retrieved from http://legislature.idaho.gov/idstat/Title33/T33CH52SECT33-5205B.htm and I.C. §§
33-5209A retrieved from http://legislature.idaho.gov/idstat/Title33/T33CH52SECT33-5209A.htm);
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Rev. Stat. §§386.528(1)(a) retrieved from http://www.leg.state.nv.us/NRS/NRS-386.html#NRS386Sec528 and 385.3595
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