National Charter School Resource Center

at Safal Partners

= = = = = = E & = = & = = & = = = = = = = = = o= = = o= = = = = = = = = = = = = = = = - = = o= = = = = = = = = = = = = = o= = = = = & = o= &

CONNECT. Resources to Build Top-Notch Charter Schools.

Master Class 3: Emerging Legal Issues

June 10, 2015




National Charter School Resource Center

About the NCSRC

*  Funded through the U.S. Department of Education

- Makes accessible high-quality resources to support the charter school sector

- Safal Partners is leading the center; partners include National Alliance for Public
Charter Schools (NAPCS), Colorado League of Charter Schools, National
Association of Charter School Authorizers (NACSA), American Institutes of
Research (AIR), and Public Impact

About Safal

Founded in 2010, Safal Partners is a Texas-based mission-driven education
consulting firm. Safal works across the education landscape, including the
federally-funded Center for Educator Effectiveness, districts (e.g. Houston
Independent School District), foundations (e.g. Bill and Melinda Gates
Foundation, Houston Endowment), and nonprofits (e.g. Educate Texas, Teach For
America Houston).
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The Use of Weighted Lotteries in
Charter Schools







Only permitted under two circumstances:

When necessary to comply with Title VI of the Civil Rights Act of 1964, Title IX of the
Education Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, the
Equal Protection Clause of the Constitution, or applicable State law; or

In favor of students seeking to change schools under the public school choice
provisions of Title I, Part A of the ESEA for the limited purpose of providing greater
choice to students covered by those provisions

Weighted lottery defined in 2011 guidance as “lotteries that give preference to one set of
students over another”

NAPCS and others have been pushing for changes in CSP treatment of weighted
lotteries for years



Expanded circumstances in which weighted lotteries could be used by CSP
grantees

In addition to the two circumstances permitted previously, a third
circumstance was added:

To give slightly better chances for admission to all or a subset of
educationally disadvantaged students if State law permits the use of
weighted lotteries in favor of such students



Economically disadvantaged
Students with disabilities

protected class pursuant to Section 504 and ADA
Migrant students

protected class pursuant to Title VI of the Civil Rights Act
Limited English proficient students

protected class pursuant to Title VI of the Civil Rights Act
Neglected or delinquent students
Homeless students



New Definition - “lotteries that give additional weight to individual students who are
identified as part of a specified set of students, but do not reserve or set aside seats for
individual students or sets of students”

Set asides are not weighted lotteries

Slightly better chance for admission
“two or more chances to win the lottery” when other students only get one chance to win

May not be used for the purpose of creating schools exclusively to serve a particular subset
of students

Department encourages schools to use weighted lotteries as part of a broader strategy that
includes existing responsibilities related to outreach, recruitment, and retention for all
students, including educationally disadvantaged students



Existing and future CSP grantees must seek approval to amend grant
application

Specific information must be included in the request for approval (see E-3a in
2014 Nonregulatory Guidance)

Included in this information is evidence that State law permits the use of
weighted lotteries

Operators that aren’t interested in CSP funds can use any enrollment process
they want in accordance with state/federal law and charter



Express permission under State charter school law, State regulation, or a
written State policy consistent with the State charter school law or regulation

Confirmation from the State’s Attorney General, in writing, that State law
permits the use of weighted lotteries in favor of such students



What states expressly permit the use of weighted lotteries?

O




Permits the use of weighted lotteries “when necessary to comply with Title VI
of the federal Civil Rights Act of 1964, Title IX of the federal Education
Amendments of 1972, the equal protection clause of the Fourteenth
Amendment to the United States Constitution, a court order, or a federal or
state law requiring desegregation” - A.C.A. § 6-23-306 (6)(B), 14(C);

Also permits charter schools to adopt admissions policies that are consistent
with federal law, regulations, or guidelines applicable to charter schools -

A.C.A. § 6-23-306 (6)(A)
This may allow expansion of the use of weighted lotteries consistent with
the 2014 guidance



Requires charter schools to perform lotteries in a way that assures
compliance with all at-risk student population requirements, and expressly
permits the use of a weighted lottery to ensure that these requirements are
met

“Nothing herein shall preclude the implementation of a weighted lottery to
ensure all at-risk student population requirements are met” - BESE Bulletin
126 §2709 (F)



Permits the use of weighted lotteries “if the Commissioner of Education
deems it necessary to fulfill statutory requirements” — Board of Regents’
Regulations Governing Rhode Island Public Charter Schools, Chapter 5,
Section C-5-2



Law amended during the 2015-2016 legislative session in response to 2014
guidance

Georgia law generally requires all students be given an equal chance in the
lottery; exception for educationally disadvantaged students created to allow
charter schools to provide an increased chance of admission through a
weighted lottery if permitted by the school’s charter

“Except for educationally disadvantaged students who may be provided an increased
chance of admission through a weighted lottery if permitted by the school’s charter, all
such applicants shall have an equal chance of being admitted through a random selection
process unless otherwise prohibited by law...” GA Code § 20-2-2066



What states expressly prohibit the use of weighted lotteries?

O




States that expressly require lotteries where each student is given equal
weight

Indiana
Florida
Maine
Missouri

Exception for use of weighted lotteries in certain circumstances would be
necessary



States that expressly prohibit preferences beyond those authorized by law

Indiana
Minnesota
South Carolina
Washington

Additional language permitting use of weighted lotteries would be necessary



States that significantly limit the use of preferences for educationally
disadvantaged students by prohibiting enrollment decisions on the basis of
ethnicity, national origin, English proficiency, income, disability

Arizona

DC

Hawaii

Oklahoma

Oregon

No specific limitation for neglected, delinquent or homeless students



State laws that likely exclude the use of weighted lotteries

O




States That Are Silent On Preferences

O




States that expressly permit the use of “preferences” for educationally
disadvantaged students

Delaware
Illinois
Missouri
New York
Nevada
Tennessee

Utah

If the term “preference” is interpreted to include use of a weighted lottery, then
weighted lotteries are permissible for the subgroups specifically identified in each

state



States that permit charter schools to limit admissions to educationally disadvantaged
students depending on the school’s focus

Connecticut
Illinois

Louisiana — could expand use of weighted lotteries beyond meeting at risk student
population requirements

New Hampshire
New Jersey
Nevada

North Carolina
Ohio
Pennsylvania



CAUTION: “limiting admissions” to subgroups of students could pose risks

Charter schools are not eligible for CSP grants if they use weighted lotteries
that reserve or set aside seats or if they use weighted lotteries for the purpose
of creating schools exclusively to serve a particular subset of students

No definition of what it means to “limit admissions” — if use of a weighted
lottery is one way of limiting admissions, then could interpret to permit
weighted lotteries



States that allow enrollment preferences beyond those expressly permitted —
as approved by authorizer

California — does not permit preference on the basis of race/national
origin/ethnicity or ELL status

Connecticut — students with history of behavior/social difficulties, special
education students, ELL students

Hawaii — neglected, delinquent or homeless students
Oregon — neglected, delinquent or homeless students



States that may be interpreted to permit the use of weighted lotteries

O




In response to the 2014 guidance, Georgia law was changed to permit the use
of weighted lotteries to give preference to educationally disadvantaged
students

Advocates for this change saw the 2014 guidance as an opportunity to create
additional opportunities for schools to serve educationally disadvantaged
student populations

Very little, if any, opposition; thoughtful approach



Colorado law is silent on preferences; law requires only that enrollment
process be non-discriminatory; policy preference to provide opportunity and
access to educationally disadvantaged students

In recent years, some authorizers were permitting the use of weighted
lotteries

Colorado Department of Education worked with U.S. Department of
Education to develop a weighted lottery policy for CSP grantees; provided
letter from Attorney General; provided necessary evidence for approval of
amendment to grant application



Key Priorities in Developing the Policy Terms

Ensure we met the federal guidance requirements

Ensure only applied to “Educationally Disadvantaged”

Ensure amount of weights proposed was well justified
To meet or exceed state, district or local representation for that student group.
Tied to court orders issued to geographic school district where the school resides, where
appropriate
Tied to vision & mission of the school

No cap on amount of weights, to allow for accommodation of emergency circumstances

For example, Colorado recently had massive fires and mass flooding dramatically increasing
homeless populations in areas of the state. We wanted to allow enough scope for charters to choose
to be responsive to these students.

Weighted lotteries could not be used to create schools exclusively to serve a particular subset of
students

National Charter School Resource Center SEA Webinar Series: Weighted Lotteries, 12/10/14



Defined as an individual school-based lottery or centralized lottery for multiple public
schools that gives additional weight (e.g.. two or more chances to win the lottery) to
students identified as part of a specified set of students, but that does not reserve or set
aside seats for individual students or sets of students

Can only be used under the three circumstances described in the CSP guidance

May not be used for the purpose of creating schools exclusively to serve a particular
subset of students

Use does not relieve a school from its existing responsibility under the Colorado CSP
program to ensure a broad strategy of outreach, recruitment, and retention for all
students, including educationally disadvantaged students
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